
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matt .er

Lemmes,  Inc .

for Redeterminat. ion of a

of a Determinat ion or a

Sa les  & Use Tax

under  Ar t i c le  28  & 29  o f

fo r  the  Per iod  72 l t / l t  -

o f

o f

the Pet i t ion

AI'FIDAVIT OF MAIIING

or  a  Rev is ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of JuIy,  1980, he served the within not ice of Determinat ion by mai l  upon

Lemmes, Inc.,  the pet i t ioner in the within proceeding, by enclosing a true copy

thereof  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l rows:

Lemmes,  Inc.
205 Lark St .
A lbany,  NY I22IO

and by deposit ing same enclosed in a postpaid properly addressed wrapper
(post off ice or off icial depository) under the exclusive care and custody
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petit ioner

and that the address set forth on said wrapper is the last known address
pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju Iy ,  1980.

Defic iency

Refund of

the Tax Law

77130/74 .
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of the
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of the

t \ / / r



STATE OF NEW YORK
STATE TAX COMMISSION

In the Mat.ter

lemmes,  Inc .

for Redeterminat ion of a

of a Determinat ion or a

Sales & Use Tax

u n d e r  A r t i c l e  2 8  & . 2 9  o f

of the PeLit ion

o f

AFFIDAVIT OF MAITING
Deficiency

Refund of

or  a  Rev is ion

the Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Determinat ion by mai l  upon
John G. Mi l ler the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Mr .  John G.  Mi l le r
Walquist & Renodin
11  N .  Pear l_  S t .
A lbany,  Ny 12207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative of
the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of the pet i t ioner.- /

/ t /
Sworn to before me this {  

'  
/

t i t

7th day of JuIy,  1980. \-  n /  \ -- ' / ( - ,

FL,.{tr;./',(l E. rk,



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEIV YORK 12227

Ju Iy  7 ,  1980

Lemmes,  fnc .
205 Lark  S t .
Al-bany, NY 72270

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning
accordance with this

the computation of t.ax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
Albany,  New York 12227
Phone * (518) 457-6240

due or refund al lowed in
t o :

F i n a n c e
C o u n s e l

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John G.  Mi l le r
Walquist  & Renodin
1 1  N .  P e a r l  S t .
Albany, NY 72207
Taxing Bureau's Representat ive



STATE OF NEW YORK

STA|IE TA)( CrctvMISSIOilT

In ttre Matter of the Application

of

L$4MES, nrc. :

for Revision of a Determination or for Refirnd:
of Sales and Use Til<es under Articles 28 ard
29 of the Ta>< Law for ttre Period Decernber 1, :
197I tirough Novernber 30, L974.

DETffiI\4II{ATIONI

Applicant, Lemtes, Inc., 205 Lark Street, Albany, New York L22L0, filed an

application for revision of a determination or for refirnd of sales ard use ta:<es

under Articles 28 and 29 of the Tar( Law for the period Decernber L, 1.97J- through

Novernber 30, 1974 (rile No. 10861).

A snall claims hearing was held before Judy M. Clark, Ilearing Officer, at.

ttre offices of the State Ta< Ccnnrission, tuilding #9, State Carrpus, Albany' Idew

York, on lutray 22, 1979 aE 2245 P.M. Agplicant appeared by John G. Mi11er, CPA.

Itre Sales Ta< Bureau aSpeared by Peter ffotty, Esq. (earry Elresler, Esq., of

counsel).

ISSUE

Iftretkrer the Sales Tar< Bureau properly ard accurately projected additional

sales ta>c due based on a marlnrp of applicant's purchases.

FINDINC€ OF FACT

1. O: Jr.ure 6, L975, ttre Sales Ta< Bureau isstred a Notice of Determination

ard Demand for Payrnent of Sales and Use Taces Dre against applicant for ttre

period Decsnber I, I97L ttrrough Novernber 30, L974, for $101253.41, plus penalty

and intenest. Said notice was issued in acoordance with tlre prcnrisions of

section 1138 of ttre Ta< Law.



- 2 -

2. Applicant tjrrely filed an application for a learing to review the

aforenentioned notice on August 25t L975.

3. The Sales Tar< Bureau based its determinaLi-on on a field audit. O:r

anditr tlre Bureau exarnined grocery purchases for t}le period October L, L973

throtgh Norrernber 4, L973. The Bu-reau deterrnined that 25.76 percent of these

purchases was of a taxable nature. Ttris percentage was applied to total groery

purchases to arrive at taxable grocery pr:rctrases for ttre audit period. Ttrese

t:xalole grocerlz purchases were addd to beverage Surchases ard were marked up to

26.45 percent to arrive at ta:<able sa1es. Ttlte 26.45 perert nrarlarp was the

averagle rnarla:p based on applicantrs Federa.l ta:< retrrrns filed for L972, 1973 ard

1974. Itris aud.it nethod res;ulted in additional tax due of $10,253.41. flre Sales

Ta:< Brreau offered to ecpand the aforenentioned sanple period., hrt applicant

declined since it objected to the audit nethod used.

4. Applicant contended that propen sales records were rmintained in that

the cash register tapes shorned alt taxable sales ard that such sales \^,e!:e properly

posted to journals and retrnrted on applicant's sales ta>< returns. Applicant

contended that ttre procedure used. by the Sales Tar Br.rreau should be applied only

in cases vrtrere inadeqr:ate sales records erist. Applicant sulxn:ltt€d a sarpling of

register tapes stnwing accr.urnrlated totals ard jornals for the period at iszue.

The register tatrns, tlo[^iever, were not oonclusive as to the proper application of

tax to the indivi&ral iterns sold..

5. The applicantrs books ard recorcis lvere not adequate for ttre Aldit

Division to deterrnine ttre er<act afircunt of t]re applicantr s taxable sa.les or sales

ta:< liability. Because of ttre inadequate re@rds, ttre Auctit Division perfonred a

marlnrp on tle applicant's purclrases.

6. Applicant firrther argued. that the audit gave no onsideration for

specials (iterns sold belo.i their norrnal selling price) ard for pilferage.

7. Apphcant acted in good faittr.
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cswiusloD{s oF r,A!{

A. That' the Sales Ta< Bureau's projection of additiornl t::<able sales ard.

addit'ional sales tax due, based on ttle application. of a. nrarlnrp to applicant,s

ptrrchases, i-s proper atrll in accord with the neaning and intent of section 113g(a)

of tlre Ta< Law.

B. That the penalty and interest j.tr o(cess of the ndrriJnnn statutory rate

are cancel.led.

C. Ihat tlte application of Lennes, Ioc. is granted to the extent indicated

in ConcLusion "B' above, rtre Audit Division is tnreby directed to nodify acordingly

t}te lbtice of Deterrnination and Denrand for palznent of Sales ard Use Tares Dre

issued June 6 ' I975i ard tJrat,, o(cept as so grarrted, the application is in all

otler respects derded.

DMED: Albany, tdew york

JUL 0 7 f980


